

PATENT 


IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 


APPLICANT: Meyers 



APPLICATION NO.: 09/652,927 


Examiner: Lugo 


FILED: October 31, 2000 


Art Unit: 3677 


FOR: TEE BAFFLE FOR USE AT INLET 
OR OUTLET OF SEPTIC AND 
OTHER ON-SITE WASTE 


DISPOSAL SYSTEMS ) 

AFFIDAVIT OF THEODORE W. MEYERS UNDER 37 C.F.R. $1.132 

I, Theodore W. Meyers, hereby swear as follows: 

1. I am the founder and President of Tuf-Tite, Inc. ("Tuf-Tite"), the Assignee of United 
States Patent Application No. 09/652,927, entitled TEE BAFFLE FOR USE AT INLET OR 
OUTLET OF SEPTIC AND OTHER ON-SITE WASTE DISPOSAL SYSTEMS, and I am also 
the sole inventor thereof. 

2. I have reviewed the Office Actions mailed on November 27, 2001 and July 2, 2002, 
and the prior art references on which the rejections under 35 U.S.C. § 103(a) are based. 

3. The purpose of this Affidavit is to submit evidence of secondary considerations of 
non-obviousness, including commercial success and copying by others, in order to rebut the 
obviousness rejections in the Office Action mailed July 2, 2002. 

4. I am familiar with the art of design and manufacture of septic tanks and other on-site 
waste disposal systems, as well as design and manufacture of the various components used in 
conjunction with such waste disposal systems, including injection-molded plastic components. I 
am the inventor of thirteen issued United States patents on products in this field. 

5. In particular, I am familiar with older and newer versions of commercially-available 
injection-molded plastic tees utilized at the inlet and/or outlet of septic and other on-site waste 


disposal systems to direct the flow of unfiltered and filtered effluent, and with the filter elements 
sometimes used in conjunction with such tees. I am also familiar with the labor and time 
involved in the actual field installation of these types of tees. 

6. Tuf-Tite is a manufacturer and supplier of various products in the septic tank and 
other on-site waste disposal equipment field. Tuf-Tite has introduced numerous new products in 
the septic tank/on-site waste disposal area over the years. Thus, I am familiar with the history, 
sales growth, and performance of new products in this field. With particular relevance here, 
soon after introducing the tees made in accordance with the claims of the subject patent 
application to customers, I immediately recognized a dramatic volume of sales of such tees, and 
much more than would be expected based on my long experience in this field. 

7. Tuf-Tite sells tees made in accordance with the claims of the subject patent 
application, sold under the trade name "T-BAFFLE," and under Tuf-Tite*s product number "TB- 
4." Attached as Appendix 1 to this Affidavit is a three page sales report entitled "Sales History 
for TB-4, T-BAFFLE FOR SEPTIC TANK INLET AND OUTLET," which is a true and 
accurate thirty-six month record of the sales volume for the T-BAFFLE tees sold by Tuf-Tite 
covering the time period from October, 1999, a date before such sales commenced, through 
September, 2002 (with the introduction of the T-BAFFLE tees being in May, 2000). During this 
time period, Tuf-Tite sold a total of 122,527 T-BAFFLE tees, for a total dollar sales of 
$359,746.00. 

8. Based on my some 20 years of inventive, research, development, sales, manufacturing 
and marketing experience in the on-site waste disposal system component business, the sales 
figures shown in Appendix A reflect a substantial commercial success for the T-BAFFLE tees. 
Further, I consider all the commercial success of Tuf-Tite's T-BAFFLE tees to be attributable to 
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the claimed features of the subject patent application, as I know of no other reasons that would 
have caused such a high volume of sales. 

9. Further, this commercial success was realized notwithstanding the fact that use of the 
T-BAFFLE tees is subject to regulatory approval in many states, and with approvals still pending 
in certain states. I therefore expect the sales of Tuf-Tite's T-BAFFLE tees to continue to 
improve as Tuf-Tite obtains regulatory approval for use (i.e., permission to use the tees, as 
opposed to mandatory use) of the tees in certain states where approval is required, such as in 
Arkansas and Indiana. 

10. Among the significant sales described above, between June 19, 2000 and December 
20, 2000, a Tuf-Tite competitor, Zabel Environmental Technology, a/k/a Zabel, Inc., ("Zabel"), 
purchased 14,040 of the "T-BAFFLE" tees from Tuf-Tite, for a total of $44,928.00. (See 
Appendix 2, which is a true and accurate report of all T-BAFFLE tees that Tuf-Tite provided to 
Zabel) Prior to June 19, 2000, it is my understanding that Zabel manufactured no such tee 
product, and particularly, Zabel did not manufacture any that was a universal tee product (like 
the Tuf-Tite TB-4 product), which could accept, and thereby be used with, multiple different 
standard sizes of pipe product, including Schedule 40 pipe and SDR 35 pipe. Notwithstanding 
the fact that Zabel is a Tuf-Tite competitor, it is my understanding that Zabel bought the Tuf-Tite 
TB-4 tees for its own resale since there was no other such product on the market, and had not 
previously been any, and Zabel wished to remain competitive with Tuf-Tite's substantial sales in 
that product area. 

1 1. On both May 17, 2000 and May 18, 2001, Tuf-Tite sent Zabel a free sample of the T- 
BAFFLE tee. Tuf-Tite sent Zabel the May 18, 2001 sample in an unsuccessful effort to re-gain 
Zabel's business with respect to the T-BAFFLE tee, as by then Zabel had stopped buying the 
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Tuf-Tite TB-4 tees. In fact, as shown in Appendix 2, since December 20, 2000, Zabel has not 
purchased a single T-BAFFLE tee from Tuf-Tite, despite continuing to purchase numerous other 
Tuf-Tite products related to septic tanks and other on-site waste systems. (See Appendix 3, 
which is a collection of true and accurate sales histories reflecting purchases by Zabel of various 
other Tuf-Tite products prior to and since December 20, 2000) 

12. Sometime in the summer of 2001, not long after Zabel stopped purchasing T- 
BAFFLE tees from Tuf-Tite, Zabel began advertising and selling its own universal tee for septic 
and other on-site waste disposal systems, under the trade name "Versa-Tee™". (See Appendix 
4, which is a true and accurate copy of an excerpt from Zabel ! s Summer 2001 industry 
publication "The Zabel Zone®," including an article entitled "Filter Tee." See also Appendix 5, 
which is a true and accurate copy of an advertising insert showing the Zabel "Versa-Tee™" 
product.) 

13. As the Zabel trade name and marketing materials suggest, the "Versa-Tee™" product 
is offered as a versatile product that is adapted to accept both Schedule 40 as well as SDR-35 
pipe in its inlet/outlet port. 

14. Specifically, the marketing material shown in Appendix 4 states: "Our new tee 
baffle also accepts both thin- wall pipe and Schedule 40 four-inch pipe." The material shown in 
Appendix 5 states: . 

Versa-Tee™ 
Versatile Design 
• outlet accept SDR 35 or SCH 40 

15. I have also personally inspected the "Versa-Tee™" product and from my inspection I 
can confirm that not only is the product adapted to accept both Schedule 40 and SDR 35 pipe, 
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but also, the product is made of a thin-walled, generally cylindrical main body portion, i.e. 
substantially thinner than, on the order of about half the thickness of, Schedule 40 pipe, which is 
the thickness typically employed in the body portion of conventional tees having hubs sized to 
receive Schedule 40-sized pipe. 

16. According to independent claims 1,15, and 23 of the subject patent application 
assigned to Tuf-Tite, the claimed tee is provided with an inlet/outlet port in communication with 
the tubular opening of the tee, the inlet/outlet port having an inlet/outlet hub at an open end 
thereof, the inlet/outlet hub having a diameter sized so as to receive a pipe of a first outer 
diameter and being adaptable to receive a pipe of a second outside diameter, and the diameter of 
the inlet/outlet hub being greater than the diameter of the elongated main body portion. Claim 
15 further claims a wall thickness between 0.075" and 0.100" over a substantial portion of the 
elongated main body portion of the tee baffle, which is substantially thinner than Schedule 40- 
sized pipe thickness, the thickness typically employed in the body portion of conventional tees 
having hubs sized to receive Schedule 40-sized pipe. These claimed features are understood to 
be why Zabel bought 14,040 of Tuf-Tite's TB-4 tees, and then later came out with the Zabel 
"Versa-Tee™," as no other such tee was available in the marketplace (or ever even known to 
me). 

17. As can be readily seen from the advertisement of the Zabel "Versa-Tee™" product, 
Zabel's tee is similarly provided with an inlet/outlet port in communication with the tubular 
opening of the tee, the inlet/outlet port has an inlet/outlet hub at an open end thereof, the 
inlet/outlet port has a diameter that is sized to receive a pipe of a first outer diameter (i.e., 
Schedule 40 pipe), the inlet/outlet hub is adapted to also receive a pipe of a second outside 
diameter (i.e., SDR 35 pipe), and the diameter of the inlet/outlet hub is greater than the diameter 
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of the main body portion of the tee (as demonstrated by the fact that the portion of the inlet/outlet 
hub sized to receive SDR 35 pipe, i.e. the smallest diameter of that hub, is the same diameter of 
the uppermost hub of the tee, which is larger than the diameter of the main body portion of the 
tee). Furthermore, as I saw in my personal inspection of the Versa-Tee™ product, the generally 
cylindrical main body portion of the tee has a thin-walled construction, on the order of about half 
the thickness of Schedule 40-sized pipe. In my experience, one of ordinary skill in this art would 
not expect to find such a thin wall thickness in a tee, as conventional tees, unlike the tees claimed 
in the subject patent application for use at the inlet or outlet of septic and other on-site waste 
systems, are typically used in plumbing situations in which the tees must withstand high 
pressures, and hence, are formed of much thicker walls than the n T-BAFFLE" product. 

18. As the attached sales histories demonstrate, Zabel has not purchased any of the "T- 
BAFFLE" tees from Tuf-Tite since December 20, 2000, seven months following Tuf-Tite's 
introduction into the market of the "T-BAFFLE" product. 

19. The foregoing is real-world evidence of copying by Zabel. That copying, coupled 
with the large commercial success realized by Tuf-Tite on its "T-BAFFLE" tees, demonstrates 
the non-obviousness of the claimed subject matter of the present patent application. 

20. The Tuf-Tite T-BAFFLE tees have been certified by the NSF Certification to 
Standard 46, governing effluent filters and housings. 

21. I hereby affirm that all of the foregoing statements are true and accurate to the best of 
my knowledge and belief, that each of the documents appended hereto are true and accurate 

// 
// 
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copies of what they purport to represent, and that I am aware any false statements may subject 
me to penalties for perjury and may jeopardize the validity of any patent(s) that may issue on the 
present application. 


November 21$ 2002 [Jf^nJlurxU). yvUuL^J ^ 

Theodore W. Meyers Q 
Inventor & President, 
Tuf-Tite, Inc. 

Subscribed and sworn to before me on this 
day of November, 2002 


(lS6tary Public) 


"OFFICIAL SEAL" 
KELLY ANN SHEEHAN 
Notary Public, State of Illinois 
My Commission Expires 11/13/04 
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Page : 1 

Date: 10/28/02 at 9:04 AM 


Tuf-'i'ice inc. 
Item Sales Analysis Report 
Current and History Files 
Cust = ZIN1 Item = TB-4 


Cust # 

Invoice # 

Inv Date 

Slpr 

U/M 






** Item 

# / Item == 

==> TB-4 / T 

-BAFFLE 

FOR 

ZIN1 

66180 

05/17/00 

AD 

EA 

ZINl 

67390 

06/19/00 

AD 

EA 

ZINl 

70508 

09/19/00 

AD 

EA 

ZIN1 

72240 

11/03/00 

AD 

EA 

ZINl 

73287 

12/20/00 

AD 

EA 

ZINl 

77015 

OS/18/01 

AD 

EA 


** Subtotal ** 
*** Total *** 


Qty Ship - Trn 


1.000 
2880.000 
2520.000 
2880.000 
5760 . 000 

1 .000 

14042 . 000 
14042 . 000 


REDACTED 


Page ; 

1 


Date: 

10/28/02 at 9 

:02 AM 

Cust 

# Invoice # 

Inv Date 


:s = = = = = = = = = = = 


*+ Item # / Item ==; 

=> SL-4 / 4 

ZINl 

62157 

12/16/99 

ZINl 

67897 

07/05/00 

ZINl 

73463 

01/05/01 

ZINl 

73805 

01/24/01 

ZINl 

76024 

04/23/01 

ZINl 

76527 

05/07 /01 

ZINl 

76880 

05/15/01 

ZINl 

77758 

06/11/01 

ZINl 

79825 

08/03/01 

ZINl 

60435 

06/20/01 

ZINl 

82670 

10/23/01 

ZINl 

83577 

11/15/01 

ZINl 

85681 

02/14/02 

ZINl 

87,92 9 

04/26/02 

ZINl 

90619 

07/03/02 


** Subtotal ** 


Tuf -Titc Inc . 

Item Sales Analysis Report 
Current and History Files 
Cust = ZINl Item = SL-4 


Slnr 

U/M 

Otv Shin - 

Trn 





SPEED 

LEVELER 



AD 

EA 

100. 

000 

AD 

EA 

500. 

000 

AD 

EA 

200 . 

000 

AD 

EA 

500. 

000 

AD 

EA 

350. 

000 

AD 

EA 

250. 

000 

AD 

EA 

250. 

000 

AD 

EA 

500. 

000 

AD 

EA 

500. 

000 

AD 

EA 

500 . 

000 

AD 

EA 

200. 

ooo 

AD 

EA 

500. 

000 

AD 

EA 

1000. 

000 

AD 

EA 

1000. 

000 

AD 

EA 

1000. 

000 


7350 . 000 


+** Total *** 


7350. 000 
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Date: 

10/28/02 at 8 

: 57 AM 

Cust 

# Invoice # 

Inv Date 

= = = = = 

!S =========== 

======== 

** Item # / Item == 

=> 6HD2 / 6 

ZIN1 

62157 

12/16/99 

ZIN1 

64678 

04/05/00 

ZINl 

VJbVB 

01/12/01 

ZINl 

75329 

04/03/01 

ZINl 

77563 

06/05/01 

ZINl 

78329 

06/26/01 

ZINl 

79367 

07/23/01 

ZINl 

79825 

08/03/01 

ZINl 

82670 

10/23/01 

ZINl 

82842 

10/26/01 

ZINl 

83602 

11/15/01 

ZINl 

83752 

11/20/01 

ZINl 

85681 

02/14/02 

ZINl 

85741 

02/15/02 

ZINl 

88902 

05/21/02 

ZINl 

89155 

05/28/02 

ZINl 

90619 

07/03/02 


Tuf-Tite Inc. 
Item Sales Analysis Report 
Current and History Files 
Cust = ZINl Item = 6HD2 


Slpr 

U/M 

Qty Ship - Trn 

==== 

========== 

============== 

iOLE ; 

DISTRIBUTION 

BOX 

AD 

EA 

12.000 

AD 

EA 

48.000 

AD 

EA 

48 . 000 

AD 

EA 

48.000 

AD 

EA 

24 .000 

AD 

EA 

24.000 

AD 

EA 

36.000 

AD 

EA 

48.000 

AD 

EA 

24.000 

AD 

EA 

24.000 

AD 

EA 

48.000 

AD 

EA 

84 . 000 

AD 

EA 

48.000 

AD 

EA 

48 . 000 

AD 

EA 

48 . 000 

AD 

EA 

1.000 

AD 

EA 

100.000 


REDACTED 


** Subtotal ** 
+** Total *** 


713.000 


713.000 
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Date: 10/28/02 at 8:55 AM 


Tuf-Tite Iiiu. 
Item Sales Analysis Report 
Current and History Files 
Cust = ZINl Item = 4HD2 



Invoice & 

Inv Date 

Slpr 

U/M 

Qty Ship - 

Trn 





=:ss£====s 

=========== 

: = = - 

** Item 

# / Item === 

> 4HD2 / 4 

HOLE 

DISTRIBUTION 

BOX 


ZINl 

62157 

12/16/99 

AD 

EA 

12 . 

000 

ZIN1 

64678 

04/05/00 

AD 

EA 

48. 

000 

ZIN1 

73029 

12/05/00 

AD 

EA 

48. 

000 

ZIN1 

73173 

12/12/00 

AD 

EA 

48. 

,000 

ZIN1 

74357 

02/26/01 

AD 

EA 

48. 

,000 

ZINl 

75329 

04/03/01 

AO 

EA 

48. 

.000 

ZIN1 

77563 

06/05/01 

AD 

EA 

24. 

.000 

ZINl 

77758 

06/11/01 

AD 

EA 

60. 

.000 

ZINl 

79367 

07/23/01 

AD 

EA 

48 

.000 

ZINl 

79825 

08/03/01 

AD 

EA 

12 

. 000 

ZINl 

80888 

08/31/01 

AD 

EA 

100 

.000 

ZINl 

82981 

10/31/01 

AD 

EA 

9 

.000 

ZINl 

83752 

11/20/01 

AD 

EA 

" 48 

.000 

ZINl 

85681 

02/14/02 

AD 

EA 

108 

.000 

ZINl 

85741 

02/15/02 

AD 

EA 

108 

.000 

ZINl 

90808 

07/10/02 

AD 

EA 

100 

.000 

** Subtotal ** 




869 

.000 


REDACTED 


*** Total *** 


869.000 


Page : 1 

Date: 10/28/02 at 9:00 AM 

Tuf -Tite Inc . 
Item Sales Analysis Report 
Current and History Files 
Cust » ZIN1 Item = DB6 


Cust # 

Invoice # 

Inv Date 

Slpr 

U/M 

Qty Ship - 

Trn 








** Item 

# / Item == 

=> DB6 / 6" 

DROP 

BOX 



ZINl 

62157 

12/16/99 

AD 

EA 

12, 

.000 

ZIN1 

64678 

04/05/00 

AD 

EA 

120, 

.000 

ZINl 

73173 

12/12/00 

AD 

EA 

120, 

.000 

ZIN1 

75046 

03/23/01 

AD 

SA 

48 

. 000 

ZINl 

77563 

06/05/01 

AD 

EA 

48 

.000 

ZINl 

77758 

06/11/01 

an 

EA 

48 

.000 

ZINl 

79825 

08/03/01 

AD 

EA 

48 

.000 


** Subtotal ** 444.000 
*** Total *** 444.000 


ft 


Page : 1 

Date: 10/28/02 at 8:58 AM 


Tuf-TiLe Ijic; . 
Item Sales Analysis Report 
Current and History Files 
Oust = ZIN1 Item = 7HD2 


Cust # 

Invoice # 

Inv Date 

Slpr 

U/M 

Qty Ship - 

Trn 








** Item 

# / Item === 

> 7HD2 / 7 

HOLE DISTRIBUTION 

BOX 


ZIN1 

62157 

12/16/99 

AD 

EA 

5 

.000 

ZIN1 

64678 

04/05/00 

AD 

EA 

100 

.000 

ZINJ. 

83577 

11/15/01 

AD 

EA 

15 

. 000 

ZINl 

88197 

05/02/02 

AD 

SA 

15. 

.000 

ZIN1 

89155 

05/28/02 

AD 

EA 

15, 

,000 

ZINl 

91372 

07/23/02 

AD 

EA 

100 

. ooo 


** Subtotal ** 


REDACTED 


250 . 000 


*** Total +*+ 


250 . 000 




Editors note: 

Look tor she 
new Zabel 
Filter Xve 
coming to a 
store near 
you later this 
summer. 


i ImiU '--f the. 
:H1 mv I'aee. 


vith i ho tec b;dfk 1 
ir U." to perform 



By Thco R. Ten v. IN, RS 

Reinenikr the accm; kmi the movie, Tvaidets of the Lost Ark", where Indiana Jones 
cnc. nin t cr-. t k: A 3 eth sw, ^ r J-.-mi 1 11 io * ho m a rk e tpluee * Jon e> h n> ;i ! ready 1 irad e v e r : * i 
t"!c;ipi> a:* he tuns ihrcnii'h ilu- narrow al!cywaA>, kit screeches to a hair as ihe Kirly 
Ar.-b e.orne> into view, brandishing his scimitar with a flourish of Eancv miwes designed 
u. intimidate tone> with his skill. The action stops as joiH-< winches his ^ opponent's 
pniiurinj 1 then resumes <x* he. slirn>:s. pulls out his pisnil, And dispatcher hi* W* wiih 

I love iki: nenc! it reminds me of the posturing a couple- of onske companies have 
heen uiakini; nwi the iwn: of -olid* lci»viri£ thirscpuc tank -.vk-o ihe fitter \k pulled 
for cleaning 

One company torn,- their Mipeno: desijin-ihtt nSf nf a hail a* a shtiiult de-eice. which 
stops the How of effluent from enuring ihe see from (he hoi torn when the filter is 
pulled from the septic k auk tk' problem i>. I hi s design in thai situation I hen 

allows the scum hiyer Uy I low *>ver t he top of the tee and out to the drain! iekh it 
die utter c;iri.nd*-e i* n;ii iep!jced. his we ..ill know is sometime* the cise. in "the real 
world"), i.iverflnw of che scum layer will LOiiLiuue. leading *o premature kuhire *>( the 
draintiidd. 

Another company h\> come up with die concept of two effluent fihers locked tocher. 
The idea fof servicing die filters is thai yuu uirn and unlock the two fiher.% and 
initirdlv pull ndy ik«* mnonnoft filter u*r d^nmii. Then you :m- supposed 10 i.>ek 
the two nliei> hack losclher and pull both of ihem for cleaning. 

imvhik Mr, Pumper, om on a service o*K jusi sluuus hi> ^iunldvi>. 
;olh h»< eye., and drt.p> in the host; from the truck to pump the tank, 
Because, avwe know, until he pinups the milk dnwn (o ;t level klow 
the top of the out in tee., he doesn't know which hlter is m ihe 
t jttk. Moss of the extended handles for effluent fillers are made 
"with.,1 half- ;.nch PVT. tee and pipe- He- docsrV; know uvH 
it pnil jnd 1 wist .M. he simply knnwh lu: mu%i> 10 
ihe -cpric t.nik. 1*1 is answer is Mmplv 10 pump the lank. 


etnup;intes have missed is a> 
he "proHein" (atui 

V";'j:iri *.vil 
filler l*i ai- 


o"hvK»us as the 
that Uh'^cIv, >int:e it 
r, Ih-s ncii with (hi: filler, bill 
one ir> joh. h !.%'now up to 


Ai X;ihel. ue dotVt ln.-.k to add hells and whtMks 10 omt line of product*- 
fhereforc, we've ded^ned a new ice haffle to: the otvsiu: tnduM.17. 
Fne tec i- ^iesimu-d -pecificaUv for u^e in a scpiic tank^ h comes wiih 
n i'd;er ^/n-en on die outlet side- Kach nme ^ Zalxl 


vii.h-v 


t n-ivn 


'.vd o: 


n,*.l 


i:iit> Hit: u-o, a <«».-op-» elr:in 


tivu sp-Ckial fitfei screen- However, ihe tee ako i^ :.*vaihihie in a 
mi >. lei withniri the filler m ieen, specifically lor u>v on the sn.k'i 
sepoi jank Otir new fee hanle also aeceprs hodi 
ond Si hednlc 40 foiir-ineh pipe. 


pipe 


War nint;: % es 

pi of fuel anci trie picx 

in wiwh 1: (>;k , i;i!.'a 


pon'i be dtstracied by alt the "posiunnt;" and gimmicks oxa 

i!u:fe. L»'.;k to Z:dn I Uir real- >okitioiv- im .iH V'JLir nmitt 
waste'-vater pri?! 


hlenvv both i vd jnd mi vail. 


BEST AVAILABLE COPY 



BEST AVAILABLE COPY 


